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PROPERTY 1108(D) FINAL EXAM 

PROFESSOR DE BEER 

FRIDAY, 18 DECEMBER 2015 2014, 13:30 – 16:30 (180 MINUTES) 

 
IN PART I, YOU MUST ANSWER 3 OF 4 QUESTIONS. 

THE THREE ANSWERS IN PART I ARE WORTH 30% OF YOUR SCORE. 

 
IN PART II YOU MUST ANSWER 3 OF 4 QUESTIONS. 

THE THREE ANSWERS IN PART II ARE WORTH 60% OF YOUR SCORE. 

 
OVERALL IMPRESSION OF BOTH PARTS IS WORTH 10% OF YOUR SCORE. 

 
YOU MAY COMPLETE THIS EXAM AS A COMPUTERIZED EXAM, 

FOLLOWING THE FACULTY OF LAW’S RULES. 

IF YOU HANDWRITE THE EXAM, YOU MUST WRITE LEGIBLY AND 
DOUBLE-SPACE ANSWERS IN INK. 

 
YOU MAY USE NON-ELECTRONIC REFERENCE MATERIALS 

(E.G. BOOKS OR NOTES, BUT NOT LAPTOPS, TABLETS, MOBILE PHONES OR SIMILAR DEVICES). 

 
THIS EXAM IS WORTH 70% OF YOUR FINAL GRADE. 



This page is for the professor’s use only. Do not write on this page, except your student #. 
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STUDENT # ____________________________ 

SCORE ________ /100 
(INSTRUCTOR USE ONLY) 

Letter Grade  Percentage Grade Point Value Definition 
A+  90-100  10  Exceptional 
A  85-89  9  Excellent 
A-  80-84  8  Excellent 
B+  75-79  7  Very Good 

B  70-74  6  Very Good 
C+  65-69  5  Good 
C  60-64  4  Good 
D+  55-59  3  Passable 
D  50-54  2  Passable 
F  0-49  0  Failure 

Part I 
Option 1 

Correctness, clarity, concision, and persuasiveness of answers 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Option 2 

Correctness, clarity, concision, and persuasiveness of answers 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Option 3 

Correctness, clarity, concision, and persuasiveness of answers 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

 
Total Score Part I 

/30 
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Part II 

 

Option 1 

Thorough & responsive (i.e. analyzed all key issues, focused on relevant discussion)  
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Accurate & insightful (i.e. correctly applied law/policy, deep evaluation of issues) 
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Clear & organized (i.e. logically well structured, articulate, persuasive arguments) 
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Overall impression (i.e. demonstrated understanding of subject, possible creativity)  
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Option 2 

Thorough & responsive (i.e. analyzed all key issues, focused on relevant discussion)  
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Accurate & insightful (i.e. correctly applied law/policy, deep evaluation of issues) 
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Clear & organized (i.e. logically well structured, articulate, persuasive arguments) 
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Overall impression (i.e. demonstrated understanding of subject, possible creativity)  
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Option 3 

Thorough & responsive (i.e. analyzed all key issues, focused on relevant discussion)  
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Accurate & insightful (i.e. correctly applied law/policy, deep evaluation of issues) 
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Clear & organized (i.e. logically well structured, articulate, persuasive arguments) 
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Overall impression (i.e. demonstrated understanding of subject, possible creativity)  
0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

 
Total Score Part II (÷2) 

/60 

 
Overall Exam Impression 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

/10 
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I. ANSWER 3 OF 4 QUESTIONS IN THIS PART, WHICH IS WORTH 30% OF 
THIS EXAM. 

 
 

1. Which of the following statements about property law is most accurate? 
 

a. Stuartburn v Kiansky illustrates the nature of contingent interests that arise if 
possessory rights are deferred to a future time. 

b. Justice McCarthy’s decision in Popov v Hayashi is consistent with the majority 
judgment in Pierson v Post. 

c. Vanasse v Seguin overturned a long line of jurisprudence denying unmarried women 
remedial constructive trusts in cases of unjust enrichment. 

d. Caroline v Roper would have been argued differently based on statutory reforms to 
the rule against perpetuities such as in the Perpetuities Act, R.S.N.W.T. 1988, c. P-3. 

e. Re Bayoff Estate demonstrates relaxation of the delivery requirement for inter vivos 
gifts, based on principles of equity, where actual delivery is unreasonably difficult. 

 
The correct answer is D. Section 16 of the Act states that a possibility of reverter corresponding 
to determinable limitation shall be treated the same as a right of re-entry corresponding to a 
condition subsequent, overruling the legal fiction under the common law. Although both are 
contingent interests triggering the rule against perpetuities, Caroline would have been argued 
differently because of the “wait and see” approach in sections 4 and 5. A is incorrect because 
Stuartburn confirmed that remainders subject to prior life estates are vested not contingent 
interests. B is incorrect because Justice McCarthy’s decision to split the ball is consistent with 
neither the majority nor dissenting judgement in Pierson. C is incorrect because Vanesse did not 
overturn a long line of jurisprudence, but rather endorsed and expanded upon it (such as, notably, 
Peter v Beblow). E is incorrect because Bayoff imposed strict delivery requirements, as the gift in 
that case was not a donatio mortis causa. The actual delivery that took place when the donee 
became executrix was not based on principles of equity. 

 
 
2. Last month the Salt Lake Tribune reported on the following judgment from the state of 

Utah: 
 

Stream access ruling opens can of legal worms in Utah 
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Francisco Kjolseth | The Salt Lake Tribune  

Brady Willison on Tuesday fishes on a braided 
channel on a stretch of the Upper Provo that 
cuts through the 7,000-acre Victory Ranch, a 
luxury destination near Francis. Until a Nov. 4 
court ruling invalidating Utah’s restrictive 
stream access law, such streams were not 
available to anglers without property owners 
permission. Stream access advocates 
successfully sued Victory Ranch, claiming that 
the landowners practice of keeping non-guests 
off the river violates an easement the public 
has to stream beds. … 
 
Earlier this month, 4th District Judge Derek 
Pullan ruled that the angling public has a right 
to walk steam beds through private property, 
overturning a controversial 2010 Utah law that 
minimized legal access to such waterways. … 
 
Property owner Victory Ranch wants Pullan's 
Nov. 4 ruling put on hold pending its appeal, 
arguing that the decision has upset a century of 

established practice, will likely be overturned 
and has prompted the public to trespass as 
anglers flock to formerly off-limits segments 
of the Upper Provo winding through the 
Woodland Valley. … 
 
Meanwhile, the Utah Stream Access Coalition, 
the angler group that prevailed in the case, 
asked Pullman to amend the ruling to peg the 
physical scope of the public's easement to a 
river's "ordinary high-water mark." … 
 
Managers say 30 anglers walked the property 
in the first five days after the ruling. Some 
were seen trespassing, managers say. Anglers 
access the property by walking up the river 
from the State Route 32 bridge. About a 
quarter-mile up, they encounter three signs 
attached to a single post, all discouraging them 
from continuing. "No public access beyond 
this point. No Trespassing. Violators will be 
prosecuted," reads a yellow sign emblazoned 
with a fish. … 
 
Meanwhile, the angler coalition won a 
companion suit in 3rd District Court in which 
a judge agreed the state owns the bed of the 
Weber River because it is a "navigable" 
waterway. Third District Judge Keith Kelly 
ruled that 19th century log drives during high 
water is evidence that this river was crucial to 
commerce at the time Utah became a state. 
That decision is under appeal, too. …

 
Assume the Upper Provo and Weber rivers run through Canada, and appeals of the two 
cases reported are to be decided under Canadian law. Which of the following statements is 
most likely to be made by a court of appeals: 

 
a. Riparian property owners’ boundaries will always move with the high water mark. 
b. Aboriginal Peoples may claim title excluding the public from the river if they 

engaged in fishing activities integral to their distinctive culture since first contact. 
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c. The ad medium filum aquae maxim does not apply to the Weber River. 
d. Native title to harvest fish from the river was extinguished with the controversial 

2010 law that minimized legal access to waterways. 
e. Granting public access over private lands would be unconstitutional as a de facto 

taking of property. 
 
The correct answer is C. The Weber River is navigable, so, according to Nikal, the owner(s) of 
the shoreline do not own the riverbed to its centre. A is incorrect because the boundary only 
moves only if the water mark moves gradually and imperceptibly (an accretion) not otherwise 
(an avulsion), as explained in cases including Robertson, Nastajus, Southern Centre of 
Theosophy, and Cox. B is incorrect because the test stated is that required to prove Aboriginal 
rights other than title (i.e. activity-based rights not exclusive land rights); proving title would 
require exclusive occupancy since the assertion of crown sovereignty, as explained in 
Delgamuukw and Tsilhqot’in. Aboriginal rights short of title are not exclusive. C is incorrect 
because there is insufficient information showing that the constitutional requirements for 
extinguishment were met, including a compelling and substantial objective and actions consistent 
with the Crown’s fiduciary duty (see Yanner, Degamuukw and/or Tsilhquot’in). There is also a 
question of jurisdictional competence to extinguish, instead of infringe, title. E is incorrect 
because, although such an argument might be plausible under the 5th Amendment of the United 
States Constitution, no equivalent protections exist under the Canadian constitution. A claim for 
compensation de facto taking under a provincial statute is not a constitutional issue, and 
moreover would not be supported by the case law, including Mariner or CPR. 

 
3. In October 2015 the Saskatoon Star Phoenix reported the following: 
 

Tension rises over homeless camp in Saskatoon 

 
With nowhere else to go, a Saskatoon teen has 
called a makeshift camp on the bank of the 
South Saskatchewan River home for months. 
He goes by the name T-Bone and says he 

knows he's breaking a city bylaw, but he is 
homeless. 

"I have nowhere to go. Lighthouse won't let us 
in, Sally Anne. End up here," he said in an 
interview, referring to The Lighthouse, a 
downtown shelter, and the Salvation Army 
shelter in nearby Riversdale. 

The 16-year-old is one of at least five people 
who live at the encampment. He and others 
living there say they are regularly harassed and 
ticketed by police. Passersby also often take 
photos of the camp. … 
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A city bylaw prohibits camping overnight in 
any park space within city limits, but a recent 
ruling by British Columbia's Supreme Court is 
giving the group hope. 

On Wednesday, that court sided with some 
homeless people embroiled in a dispute with 
the City of Abbotsford, B.C. The court said the 
homeless people had the right to camp 
overnight on public property. 

The court ruling has no force in Saskatoon, but 
T-Bone said he is optimistic about the ruling. 
“I absolutely think we have the right to be 
here," he said. … 

T-Bone said he doesn't know what he's going 
to do when winter comes. He said he and his 
companions aren't the only ones camping on 
the riverbank. 

 
Which of the following outcomes would most likely result from a legal challenge to the City 
of Saskatoon’s bylaw prohibiting camping overnight in any park within city limits? 
 

a. The bylaw would be ruled constitutional because there is no protection for private 
property in the Constitution Act, 1982. 

b. The bylaw would be ruled unconstitutional as a violation of sections 2(c) or 2(d) of 
the Constitution Act, 1982. 

c. The bylaw would be ruled unconstitutional as a violation of section 7 of the 
Constitution Act, 1982.   

d. The bylaw would be ruled unconstitutional as a violation of section 35 of the 
Constitution Act, 1982. 

e. The bylaw would be ruled constitutional based on the precedent-setting outcome in 
Victoria (City) v Adams. 

 
The correct answer is C. Like the facts in Adams, the story suggests there is inadequate housing 
available (at least at the locations “T-Bone” sought shelter). In those circumstances prohibition 
on constructing shelter and camping overnight would be held to violate the Charter-protected 
right to life, liberty and security of the person. A is incorrect because, although there is no 
equivalent of the US 5th Amendment in Canada, a right to shelter has been read into other 
provisions, specifically section 7 in certain circumstances. B is incorrect because it is less likely 
that a court would find a violation of T-Bone’s right to freedom of assembly or association (at 
issue in various picketing and/or protesting cases) than his section 7 rights. D is incorrect 
because there is no indication that T-Bone is an Aboriginal person, and moreover the facts 
reported in the story do not support a strong section 35 argument. E is incorrect because a ruling 
that the bylaw is constitutionally valid would be inconsistent with (the opposite of) the outcome 
in Adams. 

 
 
4. On September 14, 2015, law professor Dennis Crouch, author and publisher of the very 

popular blog, Patently-O, posted the following report: 
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Who Owns the Graffiti? 

 
A wall mural titled, “Art Buff,”painted by 
world-famous street artist “Banksy”. 

Interesting property/copyright case from the 
High Court of England & Wales (chancery 
trial court). Creative Foundation v. Dreamland 
Leisure, [2015] EWHC 2556. 

Banksy is a pseudonymous British street artist 
known for satirical and subversive graffiti. In 
2014 one of his paintings appeared on the back 
wall of a game arcade in Folkestone. The 
building was owned by Stonefield Estates Ltd 
but the entire building is subject to a 20-year 
lease to Dreamland Leisure. Seeking to 
capitalize on the work, Dreamland had the 
section of wall removed and put up for sale. 
Dreamland justified this move based upon the 
lease, which included a provision that would 

arguably require the tenant to remove or paint-
over the artwork. 

The Landlord (Lessor) transferred its rights to 
the work to the Creative Foundation – a 
registered charity seeking to promote the art 
scene in Folkestone – who then sued 
Dreamland for possession. 

Question: Who owns the artwork? 

Holding: The Court (Justice Arnold) held that, 
although the tenant was justified in removing 
the graffiti, the landlord still owns the removed 
wall and image. 

This decision makes sense in general, although 
I don’t understand why rights of possession 
should immediately go back to the Lessor – 
rather, the lease should seemingly provide 
possessory rights to the chattel for the next 20 
years. (Of course, I have no precedent to cite 
for this conclusion. DC). 

This case makes me think a little about Moore 
v. Univ. of California where a patient (Moore) 
sued his doctor who had properly removed 
Moore’s cancerous spleen but then then made 
$$$ from the cell line.  There, the court came 
to the opposite conclusion – that Moore had no 
right to his excised spleen. 

But the Copyright: In dicta, the court also 
wrote that copyright to the work continues to 
belong to Banksy, which is somewhat 
interesting to me as well. Banksy owns the 
copyright even though his/her process of 
creating the work required commission of a 
crime and destruction of property.

Which of the following authorities best supports Justice Arnold’s conclusion about 
ownership of the wall on which the mural was painted? 
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f. Popov v Hayashi. 
g. The Personal Property Security Act 
h. Théberge v Galerie d’Art du Petit Champlain inc. 
i. Moore v The Regents of the University of California. 
j. Harrison v Carswell. 

 
There was a typographical error in the answer options for this question, caused by Microsoft’s 
auto-formatting. Students were not penalized at all for referring to either F-J or A-E in their 
answers. I accepted two possible answers to this question, depending on how students interpreted 
the question and justified their answers. One correct answer is H/C. Théberge affirmed the 
separation of ownership between a classic (tangible) and intellectual property, a principle that 
can be applied to any material substrate, including canvass or a concrete wall. Some students, 
however, indicated this was not the best authority, because the copyright owner was not a party 
to the dispute. Many students instead chose G/B, which is the closest statutory authority offered 
dealing with fixtures and chattels. This answer was accepted, even though, unlike La Salle, there 
was no indication of registered/secured interests that might take priority under the PPSA. To 
receive full marks for answering either H/C or G/B, students were required to provide a clear and 
accurate explanation of their answer. F/A is incorrect because Popov is inapplicable; the basic 
doctrine of possession was not at issue and there was no equitable division of the property as a 
remedy. I/D is incorrect because, although Professor Crouch was reminded of Moore, that case 
does not support Justice Arnold’s conclusion. J/E is incorrect because, although the case 
involved an arcade (perhaps analogous to a shopping mall), the facts and legal issues in Harisson 
and this case are very different.  

 
END OF PART I. 

THE EXAM CONTINUES WITH PART II. 
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II. ANSWER 3 OF 4 QUESTIONS IN THIS PART, WHICH IS WORTH 60% 
OF THIS EXAM. 

 
 

5. Earlier this year, The Globe and Mail reported the following [edited for purpose]: 
 

Ontario judge rules will had racist intent, setting precedent 

 
JANET MCFARLAND 

An Ontario court judge has ruled that a 
Toronto minister could not disinherit his 
daughter for having a mixed-race child, 
creating new grounds to challenge a will based 
on perceived intolerance that breaches human 
rights standards. 
 
A January ruling by Ontario Superior Court 
Justice Cory Gilmore has shifted the landscape 
in estate law, giving judges the power to strike 
provisions from a will because of the deceased 
person’s racist beliefs, even if the will contains 
no racist language. 
 
Emanuel Spence, a black minister, cut off all 
contact with his daughter, Verolin Spence, in 
2002 after she told him she was pregnant with 
a child whose father was white. Ms. Spence 
said her father told her he would not allow a 
white man’s child in his house. 

 
After Mr. Spence’s death in 2013 at the age of 
71, Ms. Spence challenged her father’s will, 
which left his entire $399,000 estate to his 
other daughter, Donna, and her children, even 
though they were also estranged from him and 
they hadn’t seen each other in decades. Donna 
Spence did not participate in the trial, but the 
trustee overseeing the estate, BMO Trust Co., 
argued for upholding the will as it was written. 
 
Mr. Spence wrote in his will that he 
bequeathed nothing to Verolin, “as she has had 
no communication with me for several years 
and has shown no interest in me as a father.” 
 
Although the explanation contained no 
suggestion of racism, Justice Gilmore said she 
was persuaded by “uncontradicted evidence” 
from a witness that he was in fact motivated 
by his hatred for white people. 
 
Justice Gilmore ruled Mr. Spence’s treatment 
of his daughter breached “public policy” 
standards, which allow provisions in wills to 
be overturned when they offend human rights 
standards. 
 
“Does it offend public policy that the 
deceased’s other daughter, Donna, should 
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receive the entire estate simply because her 
children were fathered by a black man?” 
Justice Gilmore wrote in her ruling. “That, in 
my view, offends not only human sensibilities 
but also public policy.” 
 
“For the reasons given above, the will is set 
aside.  Pursuant to the Succession Law Reform 
Act in Ontario, there is a resulting intestacy 
and the deceased’s estate shall therefore be 
divided equally between Verolin and Donna,” 
wrote Justice Gilmore. 
 
Estate lawyer Les Kotzer, who was not 
involved in the case, said many previous 
rulings have established that clearly racist 
provisions will not be upheld in a will, such a 
bequeathing money to a racist hate group, or 
including a provision in a will forbidding a 
beneficiary from marrying outside of the 
family’s faith or race in the future. 
 
But he said he has never seen a will overturned 
when no specific provision is racist. He said 
the ruling expands previous definitions of what 
offends public policy standards, and could 
open the door for many others to challenge 
being excluded from a will based on their 
perceptions of deceased parent’s intolerance in 
a variety of areas. 
 
“It’s sort of a slippery slope. If this continues, 
what happens next?” Mr. Kotzer said. “Do 
they look beyond, into the life of everybody? 

Can anybody make a challenge, bring 
witnesses and talk about the man’s life. ... 
Does he have to say a racist word to one 
person, to 10 people? What if someone 
overheard him tell a joke?” 
 
Lawyer Michael Deverett, who represented 
Ms. Spence, said he does not believe the ruling 
will lead to a flood of similar claims because it 
is unusual to have a case where there is 
witness testimony demonstrating clearly racist 
motives that breach public policy standards. 
 
Mr. Deverett presented witness testimony from 
Mr. Spence’s long-time caregiver, who said 
that on several occasions Mr. Spence told her 
he disinherited his daughter because she had a 
child with a white man, referring to the child 
as her “bastard white son.”  
 
Mr. Deverett said if Mr. Spence had actually 
written in his will that he was disinheriting his 
daughter for having a mixed-race child, the 
provision would likely have been easily 
challenged. “The question is, because he didn’t 
put that in his will, do we just turn a blind 
eye?” he asked. 
 
Justice Gilmore acknowledged in her decision 
that she would have accepted Mr. Spence’s 
explanation for excluding his daughter from 
the will if not for other evidence that his 
decision “was one based on a clearly stated 
racist principle.”

 
You are a summer student at the law firm representing BMO Trust, which has appealed 
Justice Gilmore’s decision to the Ontario Court of Appeal. The issue on appeal is: 
“Whether the Application Judge erred in setting aside the will.” Prepare a first draft of the 
legal arguments to be included in the Appellant’s factum. 
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This question required students to engage with the public policy grounds on which a transfer of 
property may be invalidated. The best answers combined doctrine and principle/theory into a 
convincing argument on the client’s behalf. Doctrinally, it was essential to address Leonard 
Foundation and good to address related cases including Noble and Wolf, Ramsden and, best of 
all, Fox. There are several crucial distinctions among those cases, especially the degree to which 
a private transfer has “public” aspects that justify scrutiny. Some students went further and 
submitted policy grounds on which justify respecting as opposed to restraining an owner’s 
freedom to transfer property as he/she wishes. The best answers also cited other cases pertaining 
to the interpretation of testamentary bequests to support arguments about the paramouncy of the 
testator’s intention. To receive a very good or excellent score on this question, it was important 
to follow the instructions. Most students followed the drafting instructions, formatting their 
answer in the style of an argument that could be integrated easily into a factum. 

 
6. On November 29, 2015 the following editorial was published by The Varsity, the 

University of Toronto’s student newspaper.  
 

Protests and pipe dreams 
Celebration over rejection of Keystone XL is misguided 

 

 
 

Earlier this month, environmental activists 
cheered Obama’s decision to reject the hotly 
debated Keystone XL pipeline project. U of 
T’s 350 branch, for example, called the move a 
“historic victory” that “is a reflection of the 
courage of thousands of people who stood up 
to fight this project.” They even set up a 
system by which people could send President 
Obama a “thank you” card. 
 
This victory in the name of environmental 
concerns, however, is suspect at best. The total 
US demand for oil is unlikely to change, 
meaning that one of two alternative, less 
carbon efficient schemes will likely occur. In 
the first scenario, the US will reduce oil 
imports from Canada, and turn to Venezuela 
…. Alternatively, production from new oil 
sands projects in Canada will simply be ferried 
to markets in the US by rail. … In either case, 
the carbon intensity of US oil demand will not 
fall, and may very well increase — not a 
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particularly laudable outcome for 
environmentalists.  
 
Granted, the controversy surrounding 
Keystone XL’s approval is also fundamentally 
related to land rights. Topics that are at the 
forefront of this debate include to what extent 
one has the right to determine what 
infrastructure is built, both on their property 
and others’, as well as how to balance 
potential repercussions to individuals against 
society’s greater interests. Indeed, many news 
organizations were cloyed by images of 
farmers desperately attempting to protect their 
land from the nefarious toxic pipeline. 
 
However, this is not a common experience 
among landowners on the Keystone XL route: 
many simply agreed to have the pipeline on 
their land and accepted payment from 
TransCanada. In fact, 91 per cent of 
landowners along the pipeline site in Nebraska 
have signed voluntary agreements in favour of 
the project. While people may point to the 9 
per cent that have not agreed, it must be noted 
that if a society were to require that 100 per 
cent of landowners affected by a proposed 
infrastructure project agree to its construction, 

it is unlikely that any project would ever be 
completed.  
 
The same principle could be applied to 
Aboriginal land claims. Like any other 
identifiable group of people, indigenous 
people have a diverse set of opinions and as a 
result, the requirement of social license from 
Aboriginal groups should not require 
unanimity. I doubt that similar land claims 
protesting a transmission line providing green 
energy to the masses would elicit the same 
public support. … 
 
Assuredly, some activists on our campus 
would like to see the end to projects outside 
their backyard, such as Energy East and 
Northern Gateway, in order to choke off the 
Alberta Oil sands. However, this loses track of 
the real issues at hand. Especially with the 
COP21 conference looming, it is important we 
concentrate on tangible, practical solutions, 
such as carbon pricing. If we want to make the 
world better, we need to base decisions on 
facts and not mere symbols.  
 
Matthew Pick is a fourth-year student at Innis 
College studying economics, mathematics and 
history. 

 
As a first-year law student at the University of Ottawa, write a response to Mr. Pick’s 
editorial. Clearly explain to The Varsity’s readers the property law related to land rights 
and recent pipeline controversies in Canada and the United States. 
 
Again, attention to instructions mattered in answers to this question. Students who scored highly 
on this questions almost inevitably phrased their answers as a responsive editorial, engaging 
specifically with aspects of Pick’s arguments. The challenge in this question lay in the potential 
for students to merely describe the law studied in class, omitting its application to recent pipeline 
disputes that we discussed specifically during class and that have been prominent in the news 
lately. There were four crucial matters that students must have touched upon to do well: the law 
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pertaining to Aboriginal Peoples and to non-aboriginal peoples; and the law in Canada and in the 
United States. The most clever students realized that Canadian and American law are, basically, 
inverted in their protection of property rights for each group. Canada provides no explicit 
constitutional protection and little indirect relief for non-Aboriginal people whose property rights 
may be affected by pipelines and the regulatory decisions surrounding pipelines. The 5th 
Amendment of the US Constitution provides the opposite: considerable protection. Section 35 of 
the Constitution Act 1982, however, provides Aboriginal Peoples of Canada with strong rights, 
while there is little or no distinct recognition of such rights for Native Americans. Students who 
explained these differences, and then applied them in more detail to pipeline developments, were 
rewarded. Issues pertaining to the collective nature of Aboriginal land rights, as well as the duty 
to consult, were commonly discussed by top-scoring students. Notably, it did not matter to me 
whether students agreed or disagreed with Pick’s opinions. While most students suggested the 
editorial was somewhat naïve about the law in this area, and therefore misguided, a handful of 
students described the law in ways that reinforced Pick’s arguments. I thought that was difficult 
to do, and quite creative, so enjoyed reading those answers. 

 
7. Last month Dr. Kathryn O’Sullivan, lecturer in law at the School of Law, University of 

Limerick, published the following opinion editorial in The Irish Times: 
 

Who owns the sky? Property owners or drone users? 
 

 

The advent of drone tech gives rise to a number of 
difficult legal questions.  

Late last month, the Irish Aviation Authority 
published the first draft of its proposed Small 
Unmanned Aircraft (Drones) and Rocket 
Order. 
 
The legislation, if adopted, will apply to 
drones being used in the State and seeks to 
replace legislation from 2000 which currently 
governs the technology. The introduction of 

such legislation would undoubtedly represent a 
step in the right direction, clarifying the need 
for training in certain circumstances and 
highlighting the need for safety. 
 
However, the advent of drone technology 
gives rise to a number of more difficult legal 
questions – not dealt with in the proposed 
Order – which require serious consideration 
and may demand more fundamental law 
reform in the not-too-distant future. 
 
While the vast bulk of attention to date 
internationally has focused on the potential 
privacy implications of drones, key questions 
in relation to the likely conflict between drone 
users and landowners, from a property law 
perspective, have remained under the radar. 
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For instance, if a drone is flying over private 
property without the consent of the landowner, 
can the latter sue for trespass? Or, to put it 
another way: Does a landowner own all the 
sky above their property? 
 
Historically, the answer to this question was 
‘yes’. 
 
According to the ad coelum doctrine, the 
owner of land owned ‘up to the heavens and 
down to hell’. 
 
However, by the early part of the 20th century, 
the emergence of aviation and the introduction 
of planes to the sky put paid to this notion. 
Higher altitude airspace became public 
airspace in which landowners of the surface 
below had little or no interest. 
 
Lower altitude airspace, on the other hand, 
was not so clear-cut. Although various courts 
have recognised the rights of landowners in 
the lower altitude airspace over their property, 
“to such height as is necessary for the ordinary 
use and enjoyment” of their land, what height 
this actually extends to has never been 
definitively resolved. 
 
Yet it is in this lower altitude airspace that 
drones are now being operated on a daily 
basis. 
 
While the Irish courts have not been faced to 
date with a trespass action taken by a 
landowner against a drone user, it appears 
inevitable that such litigation will arise sooner 
rather than later. … 
 

In California, legislation was proposed earlier 
this year which would have restricted the 
flying of drones lower than 350 feet over 
private property without the owner’s 
permission. The bill easily passed the state 
legislature, receiving considerable popular 
support, but was ultimately vetoed in 
September by Californian governor Jerry 
Brown. 
 
The bill was opposed by influential tech 
industry companies and trade organisations 
including the Consumer Electronics 
Association in which Amazon, which 
famously wishes to develop drone technology 
in the delivery of its products, is a member. 
 
Despite labelling the bill “well-intentioned”, 
governor Brown believed the issue needed to 
be looked at “more carefully”. 
 
Notwithstanding its ultimate failure in 
California, the adoption of legislation 
providing a clearer description of the three-
dimensional extent of landownership is 
certainly worth considering in Ireland. 
Landowners have recognised rights in some 
share of the airspace over their property in 
Ireland. 
 
This is well-accepted. However, clarification 
on how high these rights extend is now badly 
needed. 
 
Just as the law was forced to react to the 
development of motor cars, the internet, and so 
many other technological developments 
throughout the 20th century, we now need to 
start thinking about how we are going to 
address the gamut of novel legal issues arising 
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in light of the development of drone 
technology. 
 

In this task, the need to clarify the property 
rights of landowners must be viewed as a 
priority.

 
Write an essay addressing the following questions: Should existing property law in Canada 
regarding drones be reformed? Why or why not? If so, by who? And in what ways? In 
supporting your argument, make specific reference to cases and materials covered 
throughout our property law course. 
 
Compared to the two previous questions, this question invited more flexibility in the style and 
structure of answers, with the instruction to “write an essay” (as compared to an argument for a 
factum or editorial for a newspaper). The difficulty with this question is that there is really no 
such thing as “drone law” per se. Students were required to think creatively and expansively 
about which aspects of property law studied during the term might apply to drones. That is, 
students needed to determine what Canadian drone law is now before they could make a case as 
to whether or not it ought to be reformed. Two doctrinal areas were especially important, and 
were touched upon by most students: airspace rights (as explained and explored in Didow) and, 
essentially, privacy issues (the ability to “look over” fences, as it was described in Victoria 
Park). Some students also discussed nuisance. Much depended on the depth and accuracy with 
which students applied these doctrinal concepts to drones. Students who merely mentioned these 
issues and cases, or failed to apply as well as describe the law, did not perform as well. In 
assessing whether or not the law should be changed, the best answers integrated numerous 
principled and conceptual issues in their essay. Most commonly cited was economic efficiency 
(or inefficiency), based the tragedy of the anti-commons. Students could usefully contrast 
Heller’s cautions in this regard against some scholars’ preference for privatization (such as but 
not limited to Ellickson’s ideas about privatizing sidewalks to prevent panhandling, or Esptein’s 
submissions in Intel v Hamidi about carving up cyberspace to facilitate licensing, or Posner’s 
ideas about property generally). Finally, students were required to address “who” and “how” 
aspects of law reform. This was an invitation to consider jurisdictional issues, i.e. whether this is 
best addressed as a federal, provincial or municipal matter (we saw examples of all of those 
throughout the course), and/or issues of institutional competence, i.e. whether reform is a role 
best performed by the judiciary or legislature. The most thorough (and usually highest-scoring) 
answers touched upon all of the above. 
 

 
8. Scientific American reported this month on the newest development in space law, which 

permits private ownership of resources obtained from celestial bodies, as follows: 
 

New Law Paves the Way for Asteroid Mining—but Will It Work? 
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A newly passed bill sets the stage for the future 
of the private spaceflight industry, and could 
have big implications for asteroid mining. 
 
By Jennifer Hackett on December 4, 2015 
 
Mining asteroids may sound like a concept 
ripped from science fiction, but a new law is 
aiming to make it a reality. On November 25 
Pres. Barack Obama signed the Commercial 
Space Launch Competitiveness Act, a bill 
intended to spur private space exploration by 
limiting governmental regulations until 
September 2023. That time frame is meant to 
allow a learning period for private companies 
to develop the technology necessary for future 
goals such as space tourism, commercial 
spaceflight and space mining. To that end the 
bill explicitly allows companies or individuals 
to claim ownership of any resources and 
minerals they are able to collect in space—a 
right that was previously murky under the law. 
 
The hunt for useful materials in space is 
integral to many private space exploration 
companies’ plans. “There are resources that 
support operation and human activity in space, 

there are resources that support manufacturing 
in space and then maybe there are resources 
that are important enough and valuable enough 
to bring those resources back to Earth,” says 
Chris Lewicki, president and chief engineer of 
Planetary Resources, a private space company 
focused on asteroid mining. 
 
One of the reasons space launches, especially 
crewed missions, are expensive is the cost of 
transporting materials. Water and rocket fuel, 
the latter of which can be derived from the 
hydrogen and oxygen in water molecules, are 
two particular resources that people like 
Lewicki have an eye on. … These types of 
resources are not just appealing to commercial 
outfits—they could benefit NASA as well by 
enabling a more affordable and more 
expansive human presence in space. … 
 
The question of bringing valuable space-based 
resources back to Earth is another matter. 
Platinum-group elements (including palladium 
and rhodium) are expensive due to their 
scarcity on Earth and their utility in electronics 
and fuel cells. These elements, however, are 
abundant in space, specifically in high 
concentrations in asteroids. “Our goal is one 
day we would be able to make platinum very 
abundant and make a resource that would be 
available to engineers,” Lewicki says. 
 
Under the new bill companies such as 
Planetary Resources would own the platinum 
they obtained from an asteroid—although not 
the asteroid itself—and would have the right to 
sell it back on Earth. Whether or not such 
mining will be economically viable in the 
long-term depends on how much platinum 
companies can obtain and whether the new 
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sources increase the supply enough that its 
price dramatically decreases, along with the 
cost of launching to and returning from space. 
“There is no guarantee of a profit or of 
success,” says Henry Hertzfeld, an expert in 
space law and commercial space use at The 
George Washington University. “We’ve seen 
many private sector investments come and go 
over the years.” … 
 
Before the bill the law had been ambiguous 
about who would own resources extracted 
from solar system bodies. According to the 
Outer Space Treaty of 1967, no nation can 
claim ownership of any celestial object—be it 
asteroid, moon or planet. This bill does not 
contest that rule but it formally codifies what 
has been the unofficial policy of the U.S. since 
the 1970s: Private companies can claim 
ownership over resources they obtain from 
asteroids, moons and other celestial bodies, but 
they cannot own the bodies themselves. 
 

Still, any legislation that sets out ownership 
rights in space, even if those rights extend only 
to resources physically obtained by companies, 
will meet with some resistance. “I know there 
will be push-back internationally,” Herzfeld 
says. “In what form and how strong, and what 
the timing of how other nations react to this is 
something I don’t know and can’t predict. But 
not all are going to like it, that I do know for 
sure.” 
 
In the eyes of U.S. lawmakers this bill is a fair 
interpretation of the Outer Space Treaty, but 
other nations could see it differently. Private 
ownership of space material is a sensitive 
subject because for-profit use of space 
arguably would not benefit all humankind as 
the treaty calls for. Companies in other nations 
interested in asteroid mining or private space 
exploration might choose to work out of the 
U.S. to take advantage of the legal protection 
as well or call for their own governments to 
adopt similar bills. … 

 
You are summer student working at the Department of Justice with a group of lawyers 
assigned to provide legal and strategic advice to the Canada Space Agency (CSA). You 
have been asked to prepare the first draft of a briefing note (a memo) to the President of 
CSA and the Minister of Industry to whom CSA reports. Your briefing note should outline 
the basis, pros and cons of various property-related policy options regarding resource 
ownership in space, and include your own recommended course of action for Canada. 
 
The final question should have come as no surprise to students; I was surprised not all students to 
chose to answer it (although many did). The specific topic of property in outer space was also 
raised on a past exam, and the underlying issues (justifications for extending property rights into 
new domains) are generally covered on every exam I’ve ever written. Like questions 5 and 6, 
question 8 proscribed a certain format for the answer: a briefing note/memo. Also, this question 
asked specifically for policy options and advice, which students who scored well responsively 
offered. Students who did not clearly recommend a course of action, or who advocated only for 
one approach without canvassing both pros and cons of multiple approaches, were penalized. 
Utilitarian, instrumentalist, and incentive arguments were at the heart of most answers, as was 
Locke’s labour theory. Cases dealing with other kinds of “novel claims” (like INS v AP and 
Moore) cited often. Top students realized, however, that asteroids aren’t quite like information or 
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inventions. Despite apparent abundance, perhaps a tragedy of the commons is conceivable in 
space. A number of students insightfully enquired whether that possibility outweighs the 
potential of property rights to offer short-term incentives to explore and extract resources from 
outer space. Some students contrasted Hardin’s ideas with those who would preserve space as 
common property, specifically Ostrom, relying on social instead of legal mechanisms to govern 
the commons. I also appreciated some students’ insights into the differences between 
international and domestic law; a matter that we only briefly touched upon in the context of 
NAFTA, and TPP and similar treaties. A few of those students considered how Canadian and 
foreign investors might be impacted by the cross-border aspects of the law/policy options being 
discussed. While tangential to the core question, and not a real problem (i.e. this is about the 
recognition of new rights, not the deprivation of existing rights), I did reward students for their 
creativity in recognizing this dimension of the question. 

 
 

THE END. 
 
Below is the distribution of grades on the exam. It is crucial to note that these grades are 
unadjusted, and reflect only the final exam not the whole course. It remains to be seen what final 
grades will be when exam marks are combined with response grades and the dispute resolution 
assignment. 
 
GPA 
Average 

6.1 
73.26 

Median 72.50 
Standard Deviation 7.51 
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